Populism and the Law

or

Today’ll be Tomorrow’s History

Ladies and Gentlemen, I am honoured to be able to speak with you this morning. Before I proceed I would like to acknowledge the traditional owners of the land upon which we meet.  It is pertinent at this time to acknowledge them in recognition of the decision in Mabo
.  We must acknowledge the significant role that the rule of law has played in helping indigenous communities reclaim their land.  I hope that we will have a productive and positive conference that will provide much food for thought, which thought will be passed on to our children.  

I also point out that I am currently an employee of the Commonwealth Attorney-General’s Department.  The views expressed during the course of  my talk and in my paper are my own personal views and do not represent any of the views or policies of the Attorney-General’s office. 

I have been involved with the legal studies course at Mercedes College for many years, primarily because my children attend the College and because I have a deep interest in education, both at secondary and tertiary levels. Added to this is that I am a practising lawyer and have a wide range of experience in areas of criminal law, human rights, social justice and international law. Does that equip me to speak on such a topic as challenges you and me, and dare I say all of our community, today?  I hope at the very least I provide a perspective that challenges you,  causes you to be thoughtful, assists you in your consideration of the difficult balance and tension between public safety and security, and individual rights.  In my attempt to do this, I will take an historical perspective on the topic of this conference; Today’ll be tomorrow’s history. Populism needs to be understood in the context of history, and world events. It is highly relevant in this context to refer to the well known quote from Pastor Niemoller:

First they came for the communists, and I did not speak out--
because I was not a communist;
Then they came for the socialists, and I did not speak out--
because I was not a socialist;
Then they came for the trade unionists, and I did not speak out--
because I was not a trade unionist;
Then they came for the Jews, and I did not speak out--
because I was not a Jew;
Then they came for me--
and there was no one left to speak out for me.

Some of you will know of Pastor Niemoller, who as a German nationalist initially supported Hitler, until Hitler began to interfere in Church affairs. At that point Niemoller became more outspoken.  He was eventually arrested in 1937 and sent to Sachsenhausen concentration camp.  In 1941 he was transferred to Dachau concentration camp where he remained until the end of the war.  This is a most powerful statement and in the context of current global concerns probably needs some airing now and again. It is a reminder that in a democracy there are certain inalienable rights that need to be balanced. The Universal Declaration of Human Rights and various other United Nations Conventions, such as the Covenant of Civil and Political Rights, The Convention on the Rights of the Child, to name but two, must be carefully considered by any government that is considering the limitation of any right, of any human right, and of impinging upon the rule of law.

I will structure my paper in the following manner. Initially I will comment, albeit briefly, on the contents of the legal studies course as it is taught, and its objectives.  My understanding is that students of the course at the end of their studies should be well aware of their rights as citizens of Australia, and know that they can contribute to the protection of human rights as a voice in the community, knowing that every individual can raise the level of the ocean. This is a wonderful objective and extremely community minded.
Then I will move to a discussion about the foundation of our legal framework and society, what are considered the pillars of our society, such as the doctrines of the separation of powers and the rule of law.  In this context I will consider the issues that face Australia and the global community at large and how that needs perhaps a reorder of what is important, still mindful of individual rights. In this context I will refer to international law and principles, other legislative changes that have occurred globally and in Australia since 9/11, which will bring me to a consideration of the Serious and Organised Crime (Control) Act 2008 that South Australia has introduced. 

The underlying approach will be one of history. History will dictate ultimately how we view the effects of our governance, and how the future will view our governance. History will be the barometer for our contribution; our children will make the judgments about whether we succeeded in respecting the rule of law, whether as individuals we stood on the safe sidelines, or whether we were advocates of fairness and justice, whether we were transparent and accountable. And I remind you, as did Pastor Niemoller, of the dangers of standing on the sidelines, without transparent debate and scrutiny. It is imperative that if rights are to be eroded without safeguards, accompanied with the cry of “this is what the public wants,” then the question must be asked, but “at what cost?” Niemoller asks that very same question in a very stark manner. 

Legal Studies:

I have been fortunate to be involved in this course for many years. It has brought me great pleasure as well as providing me with a sense of confidence and reassurance about our youth. They are strong and reflective, and have a sense of purpose. They might do it differently than many that have preceded them. They may achieve a greater work/life balance, something I think that has eluded most of my generation, colloquially known as the baby boomers. This current generation will need to more quickly adapt to change, be more adept at the fury with which the world steps- technological advances, faster travel and communication, the pressures of moral and ethical dilemmas that will make them take pause, such as the rapidly changing environmental and bioethical debates, emissions trading, and climate change.  They are constantly, and will continue to be, bombarded by popular culture in so many media. It is a terribly fast pace and they are very rapid consumers of news, of stories, of culture. So how they determine issues of justice, rights, populism is and will be different to ours. 

This course has wide parameters, but at the same time narrows the perspective to significant kernels of what is important. The individual stands paramount in many of the subject areas. The course covers how global changes and circumstances impact local communities, and how local communities impact the individual. As educators you provide for your students a framework of social order and legislation, so they will know and understand what happens around them, what decisions they can make, what difference they can make, what role they can play as a citizen. So for them as young adults, they know topics such as privacy, copyright, road rules etc, have direct application to their daily lives. They experience first hand the effects of legislative changes, so if they are under 16 they need parental permission to have a tattoo, that as a result of privacy amendments their medical records cannot be viewed by their parents if they are over 16 years of age. Laws such as these have individual effect. From such knowledge they can then see how legislation that has wider embrace affect people’s lives, how rights can be both supported and eroded. 

One of the most important aspects of the course is Australia’s position in the world and how it interacts with its neighbours and with the world at large.  The world is smaller than ever before - it is trite to say this but true nonetheless. Australia is involved in building capacity and governance work with many developing nations.  We negotiate on trade and climate change with countries around the world.  Our citizens travel widely and engage on legal and social bases. International legal principles are continuing to play a more significant role in judicial arguments and decisions. Australia is continuing to ratify international conventions, such as the Convention on the Rights of Persons with Disabilities on the 17th July 2008.  More recently the Commonwealth Government has tabled a National Interest Analysis, which proposes that Australia accede to the Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women.

Your students realise all the above, they learn how they can influence and affect change; it is an important role you and they play for future generations. 

I was most fortunate to attend the recent ANZILS International Law Conference in Canberra where Professor James Crawford delivered a paper entitled “International law in the House of Lords and the High Court of Australia 1996-2008: A Comparison.”  I was doubly fortunate to be in Professor Crawford’s Constitutional Law and Elements of Law courses at the University of Adelaide before we lost to him to the world courts.  The lecture was in honour of Justice Michael Kirby, of the High Court and was the First Michael Kirby Lecture in International Law. 
Professor Crawford paid homage and great respect to Justice Michael Kirby and his judgements.  He particularly noted that Justice Kirby often cited international human rights principles and was a strong proponent of internationalism.  It was a potent reminder that Australia operates in an international forum that has a construct of legal principles and international human rights. That Australia as a nation has responsibilities nationally and globally to enforce and maintain human rights and the rule of law, coupled with important factors such as human security and public safety.  It was a reminder that the objectives are not indivisible. I commend the lecture to you all. 

The legal studies course introduces students to this internationalism and principles of human rights that have direct impact on them; to the rule of law in a manner that is similarly direct. The rule of law is one of the most important foundations of our democratic society and legal framework. 

Pillars of Our Legal System:

There are key words and concepts that underpin our democratic society and our legal system. The doctrine of the separation of powers enshrined in the Constitution, which operates in Commonwealth and State jurisdictions; the rule of law and the supremacy of the Australian Constitution; the concepts of natural justice and affording procedural fairness. These are enshrined in legislation, common law, international law and precedent.  Within the course students deal with the competing aspects of public and private law, of objectivity and subjectivity, personal justice and imposed justice. 
It would be fair to say that Australian laws generally reflect the moral, social and economic views of the majority of its citizens.  

The debate about populism and citizens’ rights is perennial. One could argue that it is fostered my media and politicians alike. However the converse argument is that the public responds to media coverage, print, radio and television, in ways that encourage and support the populism offered. 

The Commonwealth Government has recently embarked upon both a cross agency harmonisation process and governance restructuring.  Yesterday the Attorney-General tabled the Rudd Government’s response to the House of Representatives Legal and Constitutional Affairs Committee report and, apart from continuing to foster harmonisation with our neighbour New Zealand, Mr McClelland stated that the government will act on a number of the recommendations from the report and in particular legislative arrangements that will ensure greater access to justice for individuals. There is a keen awareness within governments, Federal and State, of the importance of justice for individuals.
The intended aim of both policies is to provide better processes for agencies and the public, and to ensure greater transparency and accountability.  This is to be taken against a background of events since 9/11 and the fleet of legislative amendments that have imposed control orders, anti terrorism investigation procedures and infringements which some sectors of our community argue, offend human rights. Maybe questions that can be posed, is there a balance after 9/11, where does one draw a line in the sand, have we found it yet? 

As legal educators you face these questions daily. The world is changing rapidly; and the law on occasions takes time and can be slow to respond.  South Australia, however, might say that it has been proactive rather than reactive in terms of their recent Serious and Organised Crime legislation.  
Legislation that is introduced through both the Commonwealth and State undergoes scrutiny, not only within the democratic processes of both Houses, but Parliamentary scrutiny such as the Parliamentary Legislative Committees.  That inherent process provides a check and balance for the legislation, as does for example in Victoria the recent Charter of Human Rights. The media also plays a role in the scrutiny of legislation, as does interested agencies, such as The Law Council of Australia, and respective State and Territory Law Societies etc. The media play two very important roles, which may have some conflict- it not only reflects and represents the views of the public, but similarly it also shapes and fuels those views. 

What are these Human Rights:
Let us examine what rights we do have as individuals. Under the Universal Declaration of Human Rights,
 the world proclaimed the right of individuals to enjoy freedom and human dignity. It pays to reflect on the first three paragraphs of the Preamble:

Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world, 

Whereas disregard and contempt for human rights have resulted in barbarous acts which have outraged the conscience of mankind, and the advent of a world in which human beings shall enjoy freedom of speech and belief and freedom from fear and want has been proclaimed as the highest aspiration of the common people, 

Whereas it is essential, if man is not to be compelled to have recourse, as a last resort, to rebellion against tyranny and oppression, that human rights should be protected by the rule of law, 

There is that phrase again, the rule of law. It is much touted and its importance should never be underestimated.  The Declaration contains 30 Articles that provide for individual rights and freedoms, such as the right not to be subjected to torture, the right to life and liberty, the right to be treated equally before the law without discrimination, the right to the presumption of innocence, the right to freedom of movement, and freedom of expression. And perhaps most pertinent Article 20 provides for the right of peaceful assembly and association. Australia supported the Declaration in 1948. It is important to note that it was at a time when the words of Pastor Niemoller were even more cogent than they are today. 
Historical events that have impinged upon human rights have often brought about a stronger and firmer recognition of the rights of the individual in that always delicate and challenging balance between human rights and public safety and security.  In this context I recall the work of an Australian historian and academic, Mark Peel who has undertaken extensive research and study in the area of social welfare, social justice and poverty from an historical vantage point.  He, amongst many other scholars, never fail to point out that it is at those times of challenges, when the gap for example between the wealthy and the poor is widening, when social justice is less available, and when there are more vulnerable people, it is at those times that the society will be judged. The measurement will be how we have treated our most vulnerable.

Only this week figures have been released in Australia that demonstrate for example; juvenile detention is at its highest ever, that the age of juveniles in detention is becoming younger, and that 50% of juveniles in detention are indigenous. The figures for South Australia show a decrease in juvenile detention figures. South Australia might argue that supports their law and order policy. This should be read in conjunction with the figures for adult offenders in correctional services facilities.  
So it is because of vulnerabilities in our legal system that important cornerstones such as the rule of law cannot be abridged. The rule of law underpins the checks and balances in our legal system. It is not merely a tug of war between the judiciary and the executive. It lies at the very kernel of why the doctrine of the separation of powers exists, and why it is imperative that it not be eroded. The decision of the High Court in the Communist Party Case
 is consistent with and in accordance with our Constitution, affirmed that the rule of law is inherent in the Constitution of Australia, inherent in the fabric of our democratic processes. It is not a doctrine that is about power.  It is a doctrine that requires justice. It is a place that tension often exists between the judiciary and executive.  The rule of law applies to the judiciary and the executive; neither is exempt.

The rule of law has generated much debate and scholarly work for many years. No doubt it will continue to do so. A. V. Dicey has described it as equality; the equal subjection of all classes to the ordinary law of the land
.  The rule of law involves the interpretation of law by legal practitioners, who assist the judiciary in arriving at their decisions.  In many ways adherence to the rule of law is like breathing in air; when we have air to breathe, we don’t notice the air, or the act of breathing. Yet when we don’t have air, or the capacity to breathe, its absence is crippling and can be fatal. The rule of law is inherent in all that lawyers do and judges decide. 
There are several components that can be attributed to the rule of law, such things as the law must be impartial, that justice must be done according to law, natural justice must be afforded, and that law must be applied equally and universally.  This last point is particularly important given the growing awareness of Australia’s international obligations, and the place that international public law has in judicial and academic debate. For these tenets to be upheld it is crucial that judicial review of administrative/executive powers be always available.  This becomes an important factor in the Serious and Organised Crime (Control) Act 2008 in South Australia.
Maintaining the rule of law and together with public safety and human security requires striking a balance between the two and in particular within this post 9/11 era and the catch cry for law and order policies.  In this context I mention a paper
 delivered by Mary Robinson former UN High Commissioner for Human Rights. She stressed that language is vital in shaping our reactions. She went on to say that in these times of fear and insecurity it is easy for governments to fall prey to rhetoric and employ repressive legislation to extend security policies to ultimately stifle public opinion and link people who are not associated with political violence and terrorism to the fear. This argument has equal application to law and order policies. Legislators must strike that important balance and navigate that tension between protecting citizens and ensuring that their rights, individually and collectively are not offended. 

When legislators consider the principles that need to be applied, a starting point can be the armada of international conventions to which Australia is a party that highlight the important freedoms and responsibilities that global governments need to protect and enforce.  Many of these provide the blueprint for legal systems that seek to maintain the rule of law. 
The most significant international conventions that aim to protect human rights are:

· Universal Declaration of Human Rights 1948

· International Covenant on Economic, Social and Cultural Rights 1966

· International Covenant on Civil and Political Rights 1966

· Convention on the Rights of the Child

· Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

From the body of the above instruments flow many protocols and additional covenants and conventions, all of which impact not only upon when legislation is debated and passed in Australia but also when judicial decisions are made. 
In this context it is noteworthy to recall a document signed in 1215 that stated:

(39) No free man shall be seized or imprisoned, or stripped of his rights or possessions, or outlawed or exiled, or deprived of his standing in any other way, nor will we proceed with force against him, or send others to do so, except by the lawful judgement of his equals or by the law of the land.
(40) To no one will we sell, to no one deny or delay right or justice.

Many of these instruments and documents were witnessed many years ago. The times are not too dissimilar now. History demands that we advocate fairly with each other and with future generations.  Our children will no doubt ask of our generation such questions as why didn’t you consider the carbon emission question sooner, why didn’t you sign Kyoto sooner, why didn’t you remedy the water problems we are experiencing, why didn’t you ensure we could buy a home for our families, why didn’t you ensure fairness and equality of health and education, why didn’t you apply the rule of law equally? What will be our answers?

I cannot leave the discussion of the rule of law without making mention of the fact that the unfettered exercise of Ministerial power has been seen as a significant erosion of the rule of law. This is pertinent to the exercise of powers by the South Australian Attorney General under the Serious and Organised Crime (Control) Act 2008. Friedrich Hayek in Law, Legislation and Liberty
 wrote:
The effective limitation of power is the most important problem of social order. Government is indispensable for the information of such an order only to protect against coercion and violence from others. But as soon as, to achieve this, Government successfully claims the monopoly of coercion and violence; it becomes the chief threat to individual freedom.

Some of the events that should be noted in this context then are:

· The Haneef Affair- this is now subject to an Inquiry

· The ASIO legislation of 2002 and the suite of anti terror legislation which introduced for example, incommunicado detention, detention without evidence being revealed to the detainee, the imposition of secrecy upon the detained person

· Control orders (2005) - at both Commonwealth and State levels. Many aspects of the Commonwealth anti-terror legislation is mirrored in the South Australia legislation- provision for detention without evidence

· Indefinite Executive immigration detention- The High Court decision of Al-Kateb v Goodwin
 is the key decision in this area. The High Court sanctioned the Executive’s power under the Migration Act 1958  to detain a stateless person indefinitely
Charter or Bill of Rights:

From my contact with students at Mercedes College and other schools I am aware that this topic was much debated by students and teachers alike.  Victoria and the ACT have introduced a Charter of Rights. As many of you know Professor George Williams was involved in the Victorian consultation. Many say the arguments for a Charter of Rights are compelling. Equally there are strong advocates, including judicial figures, against the Charter of Rights. 
We live in a complex society with competing needs, and conforming to ideals and norms is important. 

Parliament is the maker of laws. Under the Constitution its powers to make laws on almost any subject matter is unlimited.  One need only refer to the power to detain indefinitely in immigration detention.  
A Charter of Rights could introduce into law the rights that are enshrined in many of the international instruments I have mentioned in my talk:

· Right not to be subjected to torture or cruel treatment- Australia has ratified the Convention and is considering the Optional Protocol.
· Freedom of Expression- This is found in the Universal Declaration of Human Rights.
· Freedom of Association- This is found in the Universal Declaration of Human Rights.

I mention simply a few.  

Public Confidence in the Courts:
Before I leave this topic of international principles and the cornerstones of our legal system I want to make brief mention of public confidence in the courts. It is subject to definitional questions. Who is the public? Is it a good thing for the public to have confidence? How is it measured?  

I refer to a paper
 prepared by Judge Christine Trenorden of the District Court of South Australia.  The presentation advised of the methodology adopted and results of surveys conducted in 2000 and 2006 in order to ascertain the confidence of the public in Australia’s legal system. The interesting aspect of the survey was the static perceptions of the South Australian Courts from 2000-2006.   A noticeable difference occurred at and around September 11 and the Iraq War, however overall the South Australian public has remained static in its views.  The public confidence in the Courts was measured at 67% in 2000 and was 69% in 2006.  To a large degree the Australian public take for granted the judicial independence and integrity of judges. I commend this as a most positive aspect of our legal system. It seems from this view the Australian public overall are a discerning audience well capable of sifting rhetoric and fact. Chief Justice Murray Gleeson AC of the High Court (retiring today if I am not mistaken) delivered the keynote address at the same conference. His last sentence was:
Confidence in the courts includes trusting them to pursue justice, not applause.

Serious and Organised Crime (Control) Act 2008 (SA):

After much media and political debate the above Act came into effect in South Australia in July 2008.  It has received negative comment from South Australia’s Bar Association and the Law Society of South Australia.  A joint statement
 from the two bodies described the Bill (as it was at the time of their comment) as:
an unacceptable abrogation of the rule of law and fundamental rights.
The joint statement remarked though the protection of members of the public from violence, and restriction and disruption of organised crime are admirable objects and the concern of all of society, this legislation goes too far. 

· Transnational and organised crime is a serious problem nationally and globally. Australia is a signatory to the United Nations Convention on Transnational and Organised Crime (UNTOC), and the United Nations Convention against Corruption (UNCAC). 

The States and Territories have implemented legislation in varying degrees to combat and prevent organised crime.  There is currently no national legal framework in response to organised crime. Criminal activity that is considered organised crime can already be prosecuted under existing state and territory laws within the criminal calendar.  The benefit of implementing national laws that specifically target transnational crime is that cross jurisdictional issues can be more easily dealt with under specific legislation providing for jurisdictional cooperation between countries. The nature of organised crime is that it transcends borders. 

When considering the purpose and operation of an act it is important to consider definitions. The definition of an organised crime group in UNTOC provides for a structured group of three or more persons, which exists over a period of time, with the aim of committing offences that are captured under the Convention, for the purpose of financial gain. The legislation in NSW and SA lowers the bar considerably.  In NSW the definition of organised crime group would arguably capture a gang of youths engaging in any criminal activity, and in SA the legislation introduced to specifically target outlaw motorcycle groups, does not define criminal group, but permits the Attorney General to ban any association if satisfied they associate for the purpose of planning or engaging in criminal activity, and presents a danger to public safety and order.

The South Australian government in this legislation, together with the anti fortification laws passed earlier and the anticipated laws regarding unexplained wealth, targeting receiving and transferring funds, barring orders, is targeting individuals and groups of individuals and not the criminal activity.  There are many academic and legal views expressed that suggest targeting particular groups, rather than the nature of organised crime does little to combat and prevent criminal activity. 

The views expressed by for example the law Society of South Australia and the Bar Association suggest that this legislation undermines the tenets at the foundation of our legal system: the presumption of innocence, it restricts the right to silence, lacks the ability to afford procedural fairness and natural justice, and removes the judicial review of decisions made by the Attorney General or the Commissioner of Police. This last criticism is one that has been aimed at any legislation, like the Migration Act 1958, which denies the right to seek a review of the basis and merits of a decision, rather than the decision itself. 

The S A Attorney General can make a declaration under section 10 against any organisation where he is satisfied that some of its members engage in criminal activity. He can do so without stating the grounds or providing any reasons for that declaration.  He can receive intelligence information from law enforcement agencies to make this declaration. He can utilise previous criminal convictions to arrive at his decision. He need not reveal the source of his information, or the nature of the evidence. There is no right of appeal or judicial review of the declaration.

Section 14 of the Act provides for control orders; by application from the Commissioner of Police to the Court. Section 19 provides for appeal to the Supreme Court however it is not an appeal on the merits of the decision, but is limited to a question of law. The Court can make an order on the balance of probabilities, rather than the criminal onus of beyond reasonable doubt. The person subject to the control order may never know the evidence against him. Section 21 precludes any criminal intelligence from being revealed.

What are the principal concerns:
1. The defences are very limited
There is the possibility of punitive measures for previous criminal convictions
Mere association is sufficient to establish an offence- purpose is not required
A penalty of 5 years imprisonment is imposed for offences, that a person cannot defend and may not be aware of the evidence against him

The right of free association is not absolute. Limitation is permissible provided that the law prescribes it and that it is necessary and proportionate to achieving the legitimate aim of the legislation.  The Sheller Report (Cth Report) investigated and reviewed Australia’s Security and Counter Terrorism legislation. It made several significant recommendations; the most relevant for this discussion was Recommendation 20 that strict liability provisions applied to serious criminal offences that attract the penalty of imprisonment be reduced to an evidential burden. The Senate Standing Committee also expressed this view on the Scrutiny of the Bills.  

Conclusion:
Good history is our most powerful defence against complacency and resignation. It is always important to recall statements like Pastor Niemoller.

It is certainly true that organised crime increases the risk of other threats in our community. No one would argue a contrary position. Organised crime usually relates to the illegal trade in drugs and firearms, tobacco and people. Organised crime does not follow geographical boundaries. Organised crime does not understand sovereignty. Organised crime transcends countries and people. Governments must and need to respond strongly to organised crime. Many views expressed state that the increasing focus on law and order policy in Australia brings acuteness to legislation that potentially threatens the rule of law. 

It is in this context that the common law and history serve as a compelling reminder to differentiate between legitimate activity under the rule of law and the blatant exercise of power. Is this where the line needs to be drawn? Justice is a strong spirit. Every Australian yearns for it. Justice is important for democracy. Transparency is important for justice. 

I am reading a novel at the moment by Jane Gardam, called Old Filth. It is a novel that was short listed for the Orange Prize in 2005. Old Filth is a fond nomenclature for a retired Barrister, who initially was at the bar in the Inner Temple in London and then a judge in Hong Kong, at a time when the death penalty was still imposed. He is having a conversation with a young female barrister, in his retirement, about his experiences as a Judge in criminal trials. They are discussing the last hanging in London. 
She vaguely recalls the event and makes the following comment:
“we have to forgive history a very great deal”
Old Filth replies:
“ I think…that we should forgive history almost nothing”

I thank you.
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