Summer Surprise

What’s new in Family Law – Maurine Pyke QC

Tuesday Feb 21 2006

Family law is continually evolving. Current Government policy is to reduce the use of lawyers but this is so unsuccessful that the Family Law Act has been designated the ‘Family Lawyers Proliferation Act’ 
The most recent changes via the Family Law Amendment (Shared Parental Responsibility) Bill 2005 are based on a premise to attempt to move as many ‘children’s matters’ as possible from the Family Court. This Bill was introduced into the House by the Attorney-General in December, 2005 and is expected to be examined by one or more parliamentary committees before its successful passage some time in 2006.

In summary the proposed changes include: the introduction of ‘equal shared responsibility’, the requirements of parents to attend dispute resolution and develop parenting plans before taking a parenting matter to court, improvements in enforcement of parenting orders and better recognising the interests of children in spending time with grandparents and other relatives.

Innovation in Family Law

Over the past couple of years the Family Court has been piloting a ‘children’s cases’ program, scheduled for roll out in South Australia during May. The program has its genesis in Parammatta, NSW with a range of personnel hand-picked to deal with it. 

Currently the program operates in a less adversarial way than is currently used for matters pertaining to children.

Key features include:

· The child as the focus

· Matters allocated priority under a docket system that sees them ascribed to a particular judge and social scientist (Court Counsellor) from the earliest stages.
· The judge is very interventionist

· The judge teases out the issues for both parties in determining whether or not the matter needs to go to trial giving weight to issues concerning the children and not the ‘dirty linen’ that may be aired in court

· The process is quicker although this doesn’t necessarily equate to cost savings. This is because the process is so resource intensive at the beginning.
· Generally the Inquisitorial process is more ‘cost heavy’ at the front end where more judicial officers and state resources are required and structures needed to aid the process

· Rules of evidence don’t generally apply though in reality there is adherence to more traditional rules that feature in the Adversarial System to promote better continuity and consistency

· A right of appeal to the Family Court exists

· If and when the Federal Magistrates Court (FMC) adopts the ‘children’s cases’ program avenues of appeal will exist to a single justice in the Full Court of the Family Court unless the Chief Justice determines otherwise in which cases three justices will hear the appeal.

· Complexity is generally determined by the projected duration of the trial or case ie. In the case of the FMC, not more than two days.

· Matters proceed to counseling via a compulsory order for this to take place

· Under the proposal Family Relationship Centres (FRCs) will be developed by July 2007, catering for issues related to pre-marriage, marriage and post-separation

· Before proceedings can go to the FMC or Family Court there must be a certificate issued by a FRC (or equivalent) and the main criteria to attain the certificate is three hours of free counselling.

· Those certificated matters not settled may proceed to the Family Court. At present approximately 5% of disputes are not resolved in the pre-trial process.
It is yet to be decided whether the success of the program is attributable to the voluntary nature of participation in the program or if in fact it will continue to succeed if participation becomes mandatory.

One potential problem is that in more complex cases it is possible for half the matter to be dealt with informally using this approach while the other half of the matter is dealt with more formally in accordance with earlier procedures.

It is expected that this process will be extended to other matters in dispute e.g. property in the future.

Family Relationship Centres

A cornerstone of the Bill is to provide these across a range of regions – within two-three years it is hoped to have 65 operational centers at a cost of $400 million. The first of these in SA is to open in Salisbury. An expected problem is that these 65 centres will be insufficient to meet the demand and that in reality a range of other recognised and trained providers and agencies will be needed to cope. Unfortunately these other agencies will not provide the 3 hours free counseling available through the FRCs.

Originally there was discussion around the establishment of Family Court Tribunals however these were likely to be unconstitutional.

Equal shared responsibility

The presumption of equal shared parental responsibility removes terms such as contact, residence and custody and access (the latter still persisting in lay vernacular despite being removed in 1995). These have been replaced with the notion of “spending time with…” Therefore the court sees no difference in a parent/carer spending 8 hours at the football and movies or a child spending this time overnight eating and sleeping. The reason for this is to further reduce the ‘proprietary’ aspect of parenting. 

Equal shared responsibility does not equate to time spent with the children although the court must investigate whether ‘equal time’ is appropriate. Failing to fulfill equal shared responsibility could have financial implications. Under current arrangements, in the context of schools, ‘shared responsibility’ often depends on who the enrolling parent is. However, in the example of a parent gaining access to a report both parents should receive a copy unless the court has explicitly forbidden this.

The current law provides for ‘joint responsibility for long term care, welfare and development’ by the two parents. These matters include such issues as schooling, religion and long term health problems. It is not clear how ‘equal shared responsibility’ differs from the current term but Maurine Pyke feels that the new terminology gives a sharper definition than before. The norm may well become ‘equal say – equal time’ for both parents.

The proposed legislation is a bit naïve in the area of unsubstantiated domestic violence or abuse claims, failing to appreciate that in most situations an allegation of this type can be substantiated. (Where sufficient evidence exist that give rise to special circumstances, then the counselling stage could be avoided and the matter would become a ‘special issues’ matter in a parenting order)

In determining parenting arrangements, the court will take into account parenting behaviour both before and after the breakup.

Child Support

The Government has received a report from a Task Force of the Family Law Council chaired by Patrick Parkinson. Its recommendations have been received positively by the Government but are unlikely to be implemented for some time. The cost and electoral implications have yet to be determined but it is estimated that 94% of couples paying or receiving child support will be affected. The Child Support Agency itself is wary of the changes and would require a completely new computer system for its operation.

Under the proposals the current ‘assessment formula’ would be replaced and new calculations will take note of factors such as:

· Age of children

· Income of both parents

· Whether a parent is supporting a new family

· Overtime and second job incomes

It is suggested that higher income payees with younger children will pay less while lower income payees with older children will pay more. A paradox occurs when it is realized that women (or men) with very young families are less likely to be able to work to collect extra income. This may therefore require social security or family payments to be adjusted.

The complexity of proposed reforms to the Child Support Scheme means that it will be some time before a Bill is ready for introduction.
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